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Local Review Bodies

COSLA/improvement Service Guidance

Introduction

1. The following guidance represents a consensus view reached between an informal working group of planning and legal advisers of local authorities, developers agents, COSLA and the Local Government Improvement Service in May, 2009.  The guidance was compiled to offer guidance on key provisions of Section 43A of the Town and Country Planning (Scotland) Act 1997( (‘The Act’) and the Town and Country Planning (Schemes of Delegation and Local Review Procedure) (Scotland) Regulations 2008 (‘the regulations.’) 

2. This guidance note is not intended to be a definitive legal view and all authorities are advised to seek their own legal advice on matters of concern. Participants in the drafting of this guidance are not held bound by its terms.
Legal issues

3. Concerns have been expressed that Local Review Bodies (LRBs) may not be compliant with, in particular, Article 6 of the European Convention on Human Rights, as a LRB  decision amounts to a local authority acting as an appellate body for its own, delegated, decisions. However, authorities should proceed on the basis that the process overall is capable of being Article 6 compliant. At the same time, authorities should have in mind when designing individual processes and procedures for LRBs the need to comply with Article 6 requirements as well as common law principles of equity.

4. Similar concerns have been expressed about councillors who are members of planning committees also sitting on LRBs. However, the Group felt on balance that LRBs can be populated by existing Planning Committee members. Clearly, there are advantages in councillors experienced in planning matters being a part of the LRB. This is particularly the case in relation to smaller authorities.

5. LRBs are to be a committee of the authority, and the legislative provisions relating to agenda, papers, conduct of meetings and so on need to be followed. All deliberations should take place in public. 

6. Most local authority standing orders would recognise the capacity for the chair of the LRB to propose a formal call for adjournment to ‘clear heads’.  This should be used with caution. During the adjournment, there should be no contact with either party.  No decisions should be reached in the adjournment period. Similar considerations apply to other parts of the proceedings, particularly site inspections.

7. Any planning adviser associated with the LRB should be a person not associated with the original planning application. Councils should consider how best this can be achieved in the context of the scheme of delegation to officers and departmental management practices.

8. A heightened formality of proceedings should be conducted in the LRB process.  Legal clerking input is crucial here to guide elected members, particularly to avoid challenges of ‘perception’ of inequality of treatment.  The current review of the Councillor Code of Conduct should give further guidance on this matter. However, in general LRB Members should avoid contact with any of the participants of the review as soon as they are aware that the review is ongoing.

Process

9. Decisions may be reached:

· Without debate

· After a meeting on how to proceed – members can decide at the first meeting either to hold a further meeting on procedural matters (a pre-examination meeting) or to seek further information by one, or a mixture of, the following methods:

· Using additional written submissions

· Site visits

· Oral representations at hearings

10. Should the LRB can choose to hold a pre-examination meeting to determine how to proceed, this should also be a public meeting and the LRB can determine whether they wish to hear the parties to the review on next procedural steps. However, it is unlikely that a meeting of this complexity will be necessary in the vast majority of reviews. Such meetings may form part of scheduled LRB meetings which are considering other reviews.
11. The regulations provide for appointment of an assessor, in relation to a hearing. The Group consider this could be an internal or external appointment.  However, LRBs should be able to use the general powers of any committee to have any advisers they consider necessary present.

12. LRBs are to review the decision taken regarding a planning application, not to re-assess the proposals from the beginning.  After the LRB have determined the review, they will have to issue a decision notice. There is no time limit for issue of the LRB decision following the review. The Decision Notice should however be issued within a reasonable period of the review body’s decision.  Authorities should normally aim to do so within 21 days, except in the most complex cases. Where the LRB has decided that a consent should be issued with a section.75 or other legal agreement, they should consider whether they could issue the applicant with a ‘minded to grant’ letter whilst the agreement is prepared and negotiated.

Future Action

13. This Guidance will be kept under review in the light of implementation of LRBs and arising good practice.

( As inserted by Section 17 of the Planning etc. (Scotland) Act 2006 
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